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JURISDICTION
Jurisdiction

of

the

Court

of

Appeals

is

conferred

specifically by the Industrial Commission Order (Exhibit "A") ,
Sec. 35-1-8253 U.C.A. and the Rules of the Court of Appeals.
STATEMENT OF ISSUES
1.

The Industrial Commission exceeded their authority in

setting fees entered into between Petitioner and her counsel in
regards to a third party claim.
2.

In the alternative, the Industrial Commission made a

premature decision before allowing Petitioners to fully set forth
their position.
3.

The Commission affirmed a decision that was not made

pursuant to a hearing.
4.

The Commission has erroneously interpreted the law and

attempted to abrogate contingent fees.
5.

The Compensation carrier waived their right to object

to the attorney's fees withheld by waiting long after payment
before objecting to the amount.
6.

The

Commission

made

a

decision

not

supported

by

substantial evidence.
7.

The Compensation carrier should be required to pay the

contractually entered into attorney's fees on the whole amount.
8.

The

Commission

has

no

authority

to

interfere

in

independent contracts.
STATEMENT OF THE CASE
This is an action for attempted reduction of contingent
4

attorney's fees generated by a personal injury action.
STATEMENT OF FACTS
1.

(a)

Petitioner Betty Jean Warren was injured in an

auto/pedestrian

accident

on June

2,

1987.

Petitioner

Warren

(pedestrian) retained Petitioner Goicoechea Law Offices to assist
her in a negligence claim against the driver and to assist her in
obtaining workers' compensation benefits.
(b)

Petitioner entered into a contingent fee agreement

with Goicoechea Law Offices wherein Goicoechea Law Offices were
to receive one-third of monies recovered.
(c)

Goicoechea

Law

Offices

negotiated

with

Farmers

Insurance Company (the auto insurer) and secured policy limits of
$25,000.

Goicoechea

Law

Offices

notified

the

workers'

compensation carrier of their representation of Petitioner. (See
Exhibit
attorney

"A").

Goicoechea

Law

Offices

for the workers' compensation

negotiated

carrier

and

with

the

eventually

secured workers 7 compensation coverage. (See Exhibit "B")
(d)

Goicoechea

Law

Offices

obtained

the

draft

for

$25,000, deducted their 1/3, and forwarded the entire remainder
to the workers' compensation carrier.
(e)
compensation

Approximately
carrier

two

objected

with

Workers

Compensation

and

months
to

threatened to withhold benefits.

(See Exhibit "C")

the

later,

the

attorney's

After substantial

over

objection,

workers'
fee

and

discussion

Goicoechea

Law

Offices was directed to file a Petition for Approval of Fees.
(f)

Petitioners were then summoned to an informal pre-

5

hearing conference. (See Exhibit "D") . To Petitioner's surprise,
an Order came out of the informal conference reducing Petitioner
Goicoechea Law Offices' attorney's fees. (See Exhibit "E").

Upon

objection, the Commission reviewed this Order and affirmed it.
(See Exhibit "F").

This appeal follows.
SUMMARY OF ARGUMENT

The Industrial Commission is attempting to limit access to
the

courts

by

abrogating,

after

the

fact,

contingent

fee

agreements entered into on third party claims.
ARGUMENT
POINT

ONE;

The

Industrial

Commission

exceeded

their

authority in setting fees entered into between Petitioner and her
counsel in regards to a third party claim.
In the

Commission's

Order, the

Commission,

in reducing

petitioner's attorney's fees, stated:
"In the future, the Commission would expect that
[petitioner] would

discuss

the disbursement

of the

proceeds of the third-party settlement both with his
client and with the workers' compensation carrier."
Order Denying Motions for Review
The Supreme Court in Taylor clearly stated:
"There is nothing. . .that compels us to ignore
the plain language and policies of section 35-1-62 and
require

Commission

approval

of

employee

initiated

third-party settlements."
Taylor v. Industrial Commission
of Utah. 743 P.2d 1183 at 1185
6

The

Commission

has

no

right

to

interfere

with

third-party

settlements.
POINT TWO:

In the alternative, the Industrial Commission

made a premature decision before allowing Petitioners to fully
set forth their position.
The Commission specifically instructed the compensation carrier
to file his brief setting forth all his claims.

Full argument as

to all the issues had not been made in oral argument before the
commission.

Petitioners could then respond to the initial brief

and make all of Petitioner's claims.

The Compensation carrier

was given a period of time in which to respond.
carrier utterly failed to file his brief.

The Compensation

Petitioner's attorney

made follow up calls to be sure he was not in default.

The

Commission should not have reached a decision without all points
being brought out.
POINT THREE:

The Commission affirmed a decision that was

not made pursuant to a hearing.
Judge

Sumsion's

hearing conference.
that a

final

"decision"

came

from

an

informal, pre-

It was never contemplated by Petitioners

order would

come

from an

informal conference.

Petitioners have been told that all records and transcripts from
that hearing were "lost" by the Commission.
POINT FOUR:

The Commission has erroneously

interpreted

the law and attempted to abrogate contingent fees.
The Commission intends to allow "short term - high cost"
cases be limited by a contingency fee.
7

This action limits access

to the courts by discouraging attorneys to take cases that may be
resolved rapidly.

This action further encourages the Industrial

Commission to contest each and every distribution,

Lanier v.

Pyne, 508 P.2d 38, specifically requires the compensation carrier
to

bear

their

compensation
negotiated

proportionate

carrier
by

received

Petitioner,

attorney's fees.

share.
every

less

the

In
cent

this

of

the

contractually

case,

the

settlement
agreed

to

In Lanier, applicant and counsel were the ones

who entered into negotiations with State Farm, applicant and
counsel were the ones who obtained policy limits and forwarded
their proportionate share to National Union.

A similar situation

arose in Prettyman v. Utah State Department of Finance, 496 P. 2d
89.

There the worker's compensation carriers attempted to take

advantage of a change in the law to avoid paying their share of
attorney's fees.

The Court stated:

"It requires but little reflection to realize that
if the amount of the proportional participation in the
attorney's fees for the (insurance carrier) were based
only on the amount paid up to the time settlement had
been made, or
could

result uncertainties, inequities

machinations
fees.

judgment obtained and collected, there

in delay

and possible

to obtain maximum

attorney's

These evils are avoided by simply dealing with

the total sums involved and by charging the attorney's
fees as the statute says, 'proportionally against the
parties...'"
8

If the amount of fees allowed are based, in "quick cases" on the
amount

of

time

involved,

we

would

inequities and possible machinations.

encourage

uncertainties,

The compensation carrier's

rights are secondary to that of the claimant.

The claimant

cannot have the potential of benefit reduction hanging over her
head at the whim of the carrier.
POINT FIVE:

The Compensation carrier waived their right

to object to the attorney's fees withheld by waiting long after
payment before objecting to the amount.
POINT SIX:

The Commission made a decision not supported

by substantial evidence.
All

representations

personal knowledge.

made

by

petitioners

were

made

by

Many of the representations made by the

Compensation carrier were hearsay or speculation.
POINT SEVEN:

The Compensation carrier should be required

to pay the contractually entered into attorney's fees on the
whole amount.
The Compensation carrier was reimbursed in excess of $16,000
through no effort of its own.

Claimant's attorney assisted in

obtaining workers' compensation benefits.

If the compensation

carrier is allowed to contest attorney's fees based on time, this
encourages claimants to unnecessarily prolong the action against
the third party and certainly gives the compensation carrier
unfair advantage.
POINT EIGHT:

The Commission has no authority to interfere

in independent contracts.
9

Petrie v. General Contracting Co,, 413 P.2d 600.
CONCLUSION
The Commission's Order Denying Motions for Review should be
reversed.

The distribution of the proceeds of the $25,000 policy

limits as made by petitioner (i.e. two-thirds to the workers'
compensation carrier, and one-third to petitioner's attorney)
should be affirmed.
DATED this

$

day of

(S^/-—

/ 1989.

GOICOECHEA LAW OFFICES

fcONALD E. DALBST
~
/
Attorneys for Plaintiff/
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Goicoechea Law Offices
icesw
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Accident and Injury Claims

101 South Park Avenue. Suite 2
Idaho Falls. ID 83401

A Partnership with Professional Corporation
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970 East 4800 South, Suite 3G
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80 East 100 North
Provo. UT 84601
3978 Washington Boulevard
Ogden. UT 84403

June 10, 1987

Crawford Insurance Company
715 East 3900 South
Suite 205
Salt Lake City, UT 84107
Re:

Your client:
My client:

Attn:

Unisys
Betty Jean Warren

Deborah Moore

Dear Deborah:
Pursuant to our recent telephone conversation/ you have
been advised that we represent Betty Jean Warren regarding
an automobile accident which occurred approximately 6/2/87.
You have denied coverage to this point/ but in the event
that you decide to cover her/ this letter constitutes
written notice to you as a potential workman's compensation
carrier of Mrs. Warren's intent to proceed against the third
party, as provided by Section 35-1-62.
Sincerely/

/Wx
Ronald E. Dalby
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RISK MANAGEMENT SERVICES
CLAIMS SERVICES
HEALTH AND REHABILITATION
INFORMATION SYSTEMS
RISK CONTROL
EDUCATION
RISK SCIENCES GROUP
ROBERT REHM
BRANCH MANAGER
CLAIMS SERVICES

GOICOECHEA LAW OFFICES
970 East 4800 South, Suite 3-G
Salt Lake City, UT 84117
ATTENTION:
RE:

Mr. Ron Dalby
Attorney at Law

Your Client:
Our Insured:
D/Injury:
Our File Number:

Betty Jean Warren
Unisys Corporation
6/2/87
117-56712-DM

Dear Mr. Dalby:
As you know, we represent Unisys Corporation regarding the
above captioned worker's compensation claim.
As we have discussed with you, we are going to cover this claim
under the worker's compensation coverage. According to
Section 35.1.62 of the Worker's Compensation Act, we are entitled
to full reimbursement in the event of a third party settlement.
Therefore, we will need Mr. Warren to turn the settlement check
from State Farm Insurance Company over to us. We are enclosing
a copy of the statute for your review.
We have begun paying Mrs. Warren TTD benefits at this time at
the rate of $256.34 per week. We assume that Mrs. Warren will
be considered permanent total and thus, we would be responsible
to pay her PTD benefits for six years or $79,978.08. After six
years, the Second Injury Fund would pay Mrs. Warren lifetime
benefits. We would be responsible for the medical expenses
for lifetime. Worker's Compensation does pay 100% of the medical
expenses incurred.
We apologize if there has been some miscommunication regarding
this claim. We will be paying Mrs. Warren benefits every two
weeks and we will pay the medical bills in a timely manner.
As you know, if the check from State Farm is not turned over
to us, we would not need to begin paying benefits until the
claimant could show that the settlement check had been expended.

EXHIBIT

Page Two
July 2, 1987

We understand Mr. and Mrs. Warren's position, but as we will
be paying benefits well in excess of the policy limits, we
have been advised by Unisys to recover the money.
Please forward the check to our office as soon as possible.
If you have any questions, please feel free to contact our
office.
Very truly yours,
CRAWFORD & COMPANY

By /Vzut'U.( ^Pforu
Deborah Moore, Adjuster
/dm
cc:

Industrial Commission of Utah
P.O. Box 45580
Salt Lake City, UT 841458-0580
Mr. Henry K. Chai II
Snow, Christensen & Martineau
P.O. Box 45000
Salt Lake City, UT 84145
Mr. Tom Scallorn
Senior Safety Engineer
Unisys Corporation
322 North 2200 West
Salt Lake City, UT 84116-2979
Mr. Christopher Brown
Crawford & Company
Account Administrator
1 Paragon Drive, Suite 107
Montvale, NJ 07645
Mr. John Donahue
State Farm Insurance Company
10585 South State
Sandy, UT 84070
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J u l y 1 4 , 1987

Crawford Insurance Co.
715 East 3900 South
Suite 205
Salt Lake City, UT 84107
RE:

Your Insured:
Your File No:
Our Client:

ATTN:

Unisys Corp.
117-56712-DM
Betty Jean Warren

Deborah Moore

Dear Deborah:
Enclosed please find a check for policy limits we received
from State Farm Insurance less our statutory attorney's fees.
We cire doing this pursuant to the request of our client as
well as your letter of July 3# 1987. Please be advised that
State Farm has an additional $5,000.00 in PIP coverage which is
available to you directly from State Farm Insurance. I hope that
this closes this unfortunate matter. If there are any further
problems, please let us know.
Sincerely,
GOICOECHEA LAW OFFICES

Ronald E. Dalby
RED/bjc
Enclosure

HEARING ROOM, 160 EAST 300 SO' M
P. 0, BOX 45580
SALT LAKE CITY, UTAH 84145-0580

BETTY JEAN WARREN,

CONTINUANCE

*

Applicant,

vs.
UNISYS,
Defendants.

*
*
*
*
*
*
*

NOTICE OF HEARING OF APPLICATION
FOR ADJUSTMENT OF CLAIM
PRE-HEARING CONFERENCE
Continued from 10-6-87 at 3:00 o'clock unv

THE PEOPLE OF THE STATE OF UTAH SEND GREETINGS TO:
*
*

Betty Jean Warren, 621 Cheyenne Street, SLC, UT 84116
Ronald E. Dalby, Atty., P. 0. Box 17345, SLC, UT 84117-0345
Unisys, c/o Crawford & Company, 715 East 3900 South, No. 205, SLC 84107
Stuart L. Poelman, Atty., P. 0. Box 45000, SLC, UT 84145

You and each of you are hereby notified that the case of Betty Jean
Warren has been reset for a pre-hearing conference at 160 East 300 South, Salt
Lake City, Utah, Hearing Room #332 on the 19th day of October 1987 at 3:00
o%clock p.m. for the legal counsel only.
Dated this 1st day of October 1987.
THE INDUSTRIAL COMMISSION OF UTAH

By_^]^^V

7>W.JUL.

Marjorie Mele, Hearing Clerk
Workmen's Compensation Division
530-6851

Judge Tentatively Assigned:

Richard G. Sumsion

TWO HOUR PARKING METERS ARE AVAILABLE TO THE PUBLIC ON THE LOWER LEVEL (PI)
OF THE HEBER WELLS BUILDING

It is not necessary for you to appear at the pre-hearing conference

XHlBiTD

INDUSTRIAL COMMISSION OF UTAH
CASE No. 87000878
*
*
BETTY JEAN WARREN ,
*
*
*
*
Applicant,
*
*
vs.
*
*
UNISYS CORPORATION and/or
*
NATIONAL UNION FIRE INSURANCE CO.
*
*
*
Defendants.
*
*
* * * * * *
* * * * * * * * * * * * * * *

ORDER APPROVING
ATTORNEY FEES

HEARING:

Hearing Room 332, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on October 19,
1987, at 3:00 p.m.; same being pursuant to Order and
Notice of the Commission.

BEFORE:

Richard G. Sumsion, Administrative Law Judge.

APPEARANCES:

The applicant was represented
Attorney at Law.

by Ronald

E. Dalby,

The defendant was represented by Stuart L. Poelman,
Attorney at Law.

The applicant, Betty Jean Warren, by and through counsel, petitioned
the Industrial Commission for approval of attorney*s fees, relative to
obtaining policy limits in a third-party claim. The petition was received by
the Industrial Commission on September 14, 1987, and was dated August 21,
1987.
The petition was set down for an informal hearing on October 19,
1987. Ronald E. Dalby appeared as attorney for the applicant and Stuart L.
Poelman appeared as attorney for the defendants.
At the conference held on October 19, 1987, Mr. Dalby represented
that Betty Jean Warren had sustained serious injuries in the scope and course
of her employment with Unisys Corporation on the 2nd day of June, 1987. Mr.
Dalby is associated with the Goicoechea Law Offices. The firm was contacted
by Ms. Warren's husband on the 6th or 7th of June, 1987, for the purpose of

CVLSJDI"

BETTY JEAN WARREN
ORDER
PAGE TWO

obtaining legal assistance in recovering damages through a third-party claim
and also for the purpose of obtaining workers* compensation benefits* The
third-party defendant was insured by Farmers Insurance. The industrial
carrier is National Union Fire Insurance Company, whose claims are adjusted
locally by Crawford Risk Management Services.
Mr. Dalby represented that Ms. Warren*s husband entered into a
verbal agreement with Goicoechea Law Offices on or about the 8th of June,
1987, by which he agreed to a contingent fee arrangement relative to the
third-party action of approximately 33-1/3%. Mr. Dalby, or his associates,
contacted Farmers Insurance relative to the third-party claim and contacted
Crawford Risk Management relative to the industrial claim. The adjuster for
Farmers Insurance advised counsel within just a few days that liability was
being admitted with respect to the third-party claim. The response relative
to the workers* compensation claim was delayed somewhat, because of the
circumstances under which Ms. Warren was injured. Some additional time was
required to investigate the circumstances leading to Ms. Warren's injury,
because she was jogging during her lunch hour at the time of her injury, and
the circumstances of the accident were being investigated to see if she was
jogging on the employer's premises and under circumstances that could be
construed as arising out of her employment.
On June 29, 1987, the attorney for Crawford recommended that liability be accepted and this was communicated to Goicoechea Law Offices by the
adjuster for Crawford on July 2, 1987. The letter of July 2, 1987, also
advised counsel of the industrial carrier's entitlement to reimbursement in
the event of recovery against the third party, as provided by Section
35-1-62, U.C.A.
The policy limits of $25,000 were obtained from Farmers Insurance
and this amount, less one-third covering the contingent attorney's fee, was
turned over to Crawford Risk Management. Subsequently, an additional $5,000,
paid under no-fault benefits, were paid directly to Crawford without any
further withholding for fees.
On August 10, 1987, Crawford Risk Management advised Goicoechea Law
Offices of its intention to withhold future benefits from the applicant
unless the attorney fees were dropped, inasmuch as the fees were believed to
be improper in a case in which liability was admitted.
Mr. Dalby estimated that approximately five hours of time had been
expended by members of his lawfirm in obtaining the third-party settlement
and in contacting various people involved in the third-party claim and the
workers' compensation claim. He further represented that the very nature of
a contingent fee arrangement made the consideration of time alone an inappropriate factor. On the other hand, Mr. Poelman pointed out that nothing was
at risk in this case and when nothing is at risk a contingent fee is inappropriate and does not represent a reasonable fee under the provisions of
Section 35-1-62.

FYHiHIT F.

BETTY JEAN WARREN
ORDER
PAGE THREE

In the instant case, the Administrative Law Judge finds that the
actions on the part of Crawford Risk Management and its attorneys in investigating this claim and determining whether or not to accept liability were
conducted in a sufficiently expeditious manner as to not justify the imposition of a contingent fee in this case. Under the circumstances presented,
and in accordance with the provisions of Section 35-1-87, U.C.A., the
Administrative Law Judge approves an attorney's fee in this case in the
amount of $1,000. The amount withheld in excess of $1,000 should be paid
over to Crawford Risk Management.

ORDER:

IT IS THEREFORE ORDERED that an attorney's fee in the sum of $1,000
be approved payable to Goicoechea Law Offices for services rendered on behalf
of the applicant in connection with a third-party claim under Section 35-162, Utah Code Annotated. National Union Fire Insurance Company, through its
adjuster, Crawford Risk Management Services, shall be reimbursed for all
amounts obtained against third persons in excess of the amount approved for
attorney's fees.
IT IS FURTHER ORDERED that any Motion for review of the foregoing
shall be filed in writing within fifteen (15) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

Richard G. Sumsion
Administrative Law Judge

Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
day of October, 1987.
ATTEST:

Lindb J. Stra^burg
Commission /Secretary
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I hereby certify that on October £>?/
1987, a copy of the attached
Order Approving Attorney's Fees was mailed to the following persons at the
following addresses, postage paid:

Betty Jean Warren
621 Cheyenne Street
Salt Lake City, UT 84116
Ronald E, Oalby
Attorney at Law
P. 0. Box 17345
Salt Lake City, UT

84117-0345

Unisys
c/o Crawford & Company
715 East 3900 South, No. 205
Salt Lake City, UT 84107
Stuart L, Poelman
Attorney at Law
P. O, Box 45000
Salt Lake City, UT

84145
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UNISYS and/or NATIONAL UNION
FIRE INSURANCE COMPANY,
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MOTIONS FOR REVIEW
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Defendants.
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On October 29, 1987, an Administrative Law Judge of the Industrial
Commission issued an Order Approving Attorney Fees in the above-referenced
case. The Order was issued in response to a Petition for Approval of Attorney
Fees filed on September 14, 1987, by Ronald E. Dalby, attorney for the
applicant. (As clarification, Ronald E. Dalby is associated with Goicoechea
Law Offices and much of the documentation in this matter refers to Goicoechea
as opposed to Ronald E. Dalby.) At one point, there was some confusion
regarding whether the Administrative Law Judge intended his October 29, 1987
Order to approve fees associated with Dalby*s generation of workers
compensation benefits for the applicant or whether the Order was intended to
specify a reasonable fee associated with the Third-Party settlement that was
also handled for the applicant by Dalby. For reasons to be explained below,
the Order is now presumed to be a ruling specifying a reasonable fee associated
with the Third-Party settlement. Due to the unusual circumstances surrounding
this case, a brief review of the facts leading up to the dispute is warranted.
The applicant was injured in an auto/pedestrian accident on June 2,
1987. The applicant was jogging or walking during her lunch hour when she was
struck from behind by a car. Apparently, the applicant was unconscious and/or
totally incapacitated just following the accident, and thus, her husband
proceeded to seek legal assistance on her behalf. The applicant's husband
contacted Ronald E. Dalby of Goicoechea Law Offices on approximately June 6,
1987 or June 7, 1987. On approximately June 8, 1987, the applicant's husband
entered into a contractual
agreement with Goicoechea in which Goicoechea
agreed to provide legal representation for the applicant in her pursuit of
auto insurance bcmefits from the auto liability carrier for the driver that
struck her. That agreement specified that Goicoechea would be entitled to
33 1/3% of any recovery on the suit. * Shortly thereafter, that month, Dalby
contacted both Farmers Insurance, the Third-Party auto liability insurance
carrier, and Crawford and Company, the adjuster for National Union Fire
Insurance Company, the workers compensation insurance carrier for the employer
(Unisys). Crawford and Company could not verify an acceptance of liability
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for workers compensation benefits when Dalby first called. This was because
there was some question regarding whether the applicant was injured in the
course of her employment. Crawford and Company turned the matter over to its
attorney for review.
It is unclear whether Farmers Insurance initially
accepted liability when Dalby first called. However, it is clear that at
least within two weeks of Dalby*s initial contact with Farmers, Farmers agreed
to turn over the policy limits to Goicoechea on behalf of the applicant
($25,000.00 plus $5,000 in no-fault benefits.)
On June 29, 1987, the attorney for National Union Fire Insurance
determined that liability would be accepted for workers compensation benefits
and on July 2, 1987, Crawford and Company on National Union Fire Insurance's
behalf, notified Dalby that liability was accepted.
According to Dalby,
"After some discussion with applicant, applicant by and through her husband,
Mahlan Warren, directed Goicoechea Law Offices to forward the appropriate
portion of the Third-Party settlement to^. Crawford Risk Management."
Thereafter, Dalby subtracted the 33 1/3% of the $25,000.00 Farmers remittance
($8,333.33) for his attorney fee and sent the remainder of the policy limits
to Crawford and Company ($16,666.67). Because there was no discussion, nor
negotiation, between Dalby and Crawford and Company regarding how the proceeds
of the #Third-Party settlement were to be distributed, Crawford and Company
notified Dalby on August 10, 1987, that it would withhold further benefits to
the applicant until Dalby entered into negotiations with Crawford and Company
regarding the appropriate attorney fee on the Third-Party settlement. As a
result, Dalby filed his Petition for Approval of Attorney Fees with the
Industrial Commission on September 14, 1987, seeking approval of the ••attorney
fees under the contract with the applicant and an order barring Crawford Risk
Management for any suspension or termination of benefits based on the dispute."
It is believed that no suspension of benefits ever actually
occurred.
A pre-hearing conference was held on October 19, 1987, and on
October 29, 1987, the Administrative Law Judge issued his Order finding that
$1,000.00 was a sufficient attorney fee for Dalby considering the time he
spent in representing the applicant. On November 12, 1987, pursuant to U.C.A.
35-1-82.53, Dalby filed a Motion for Review contesting the Administrative Law
Judge's finding that he was entitled to only $1,000.00 in attorney fees.
Dalby argued that U.C.A. 35-1-62, indicates that the workers compensation
insurance carrier has to pay its share of attorney fees in the Third-Party
settlement. Since the carrier received the entire settlement in this case,
Dalby argues that the carrier must pay Dalby1 s full fee (1/3 of the settlement
per the contract entered into between the applicant's husband and Goicoechea).
On November 11, 1987, counsel for the defendants/Crawford and Company/National
Union Fire, Stuart Poelman also filed a Motion for Review simply stating that
$500.00 would be a sufficient attorney fee as Dalby spent only five hours
obtaining the Third-Party settlement. On November 17, 1987, counsel for the
defendant also filed a Response to Dalby*s Motion for Review. That Response
argues that Dalby was not entitled to a 1/3 contingency fee for representing
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the applicant as neither National Union Fire Insurance nor Farmers Insurance
ever denied the claims made by the applicant through Dalby. Counsel for the
defendant states Dalby never verified anything was contingent before he
entered into a contingency fee contract with the applicant's husband. In
addition, counsel for the defendant argues Dalby should have negotiated with
Crawford and Company/National Union Fire regarding the contingency fee as no
part of the settlement went to the applicant and all of the attorney fee was
to be paid by Crawford and Company/National Union Fire.
After some confusion and delay at the Industrial Commission, the
matter was set for oral argument on review with the three Commissioners in
attendance. The oral argument was set based on a two to one vote of the
Commissioners, with Commissioners Hadley and Carlson recommending oral
argument and Commissioner Florez recommending Remand to an Administrative Law
Judge. At this hearing, both attorneys cited the case Lanier vs. Pyne 508 P2d
38 (Utah 1973). Following the hearing, it was intended that counsel would
submit written argument regarding the Lanier case and its relevancy to the
issue in the instant case. However, the Commission never received any written
memoranda with respect to the holding in the Lanier case, and thus, the
Commission has determined the matter will be decided based on the Commission's
interpretation of that case.
Lanier is quite clear in finding that the
workers compensation insurance carrier, which recovers a portion of the
Third-Party settlement obtained by the applicant's counsel, must participate
in a proportionate share of the applicant's attorney's fees. However, the
court makes one qualification on that obligation.
It should be here restated as was indicated in the Worthen
case, supra, that Liberty Mutual's obligation was only to
pay its proportionate share of a "reasonable" attorney's
fee as determined by the court, and not necessarily an
amount contracted for by the plaintiff.
Lanier at 252.
The Commission agrees with the Administrative Law Judge that $1,000.00
is a "reasonable*4 attorney fee for the assistance Dalby provided to the
applicant. Per the Administrative Law Judge's findings, anything more would
be unreasonable considering the time and effort Dalby asserted. Therefore,
Dalby should turn over all but $1,000.00 of the Third-Party settlement to
Crawford & Company/National Union Fire Insurance.
In the future, the
Commission would expect that Dalby would discuss the disbursement of the
proceeds of the Third-Party settlement both with his client and with the
workers compensation insurance carrier. After negotiations, a settlement
agreement signed by all parties could be prepared so as to prevent the later
need to litigate the disbursement.
The Industrial Commission regularly
reviews such agreements and approves them as well as keeping a filmed record
of the same for the convenience of all parties.
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ORDER:
IT IS THEREFORE ORDERED that the applicants November 12, 1987 Motion
for Review and the defendant's November 13, 1987 Motion for Review are denied
and the Administrative Law Judge's October 29, 1987 Order is hereby affirmed
and final with appeal to the Utah Court of Appeals within thirty (30) days
pursuant to U.C.A. 63-46b-12, U.C.A. 63-46b-14 and U.C.A. 35-1-86.

^iA4ik
Stephen M. Hadley
Chairman

John Florez
Commissiocfer

Thomas R. Carlson
Commissioner

Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
/ ^ ? ^ day of May, 1989.
ATTEST?
^-^
s, ,
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I certify that on May /*Z ~~*% 1989, a copy of the attached Order
Denying Motions for Review, in the case of Betty Jean Warren, was mailed to
the following persons at the following addresses, postage paid:

Betty Jean Warren, 6?1 Cheyenne Street, SLC, UT 84116
Ronald E. Dalby, Atty., P. 0. Box 17345, SLC, UT 84117
Stuart L. Poelman, Atty., P. 0. Box 45000, SLC, UT 84145
National Union Fire Insurance Co., c/o Crawford & Co., 715 East
3900 South, #205, SLC, UT 84107

THE INDUSTRIAL COMMISSION OF UTAH

By. ^ . / ~ ^ & ~ ^ .
Wilma Burrows
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